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- complaint read.

: accuses the defendant of havmng committed an offense

-4

THE COURT: Pedple against ‘Sam Chapman.

MISS HEINY:  The People are ready.

MR. McGINNITY: Ready, Your Honmor.

THE COURT:  Okay, put'youf first witness on.
This courtroom will be cleared of all witnesses ex-
cept for the first witness for the prosecution.
Anybody who 1s going to testify in this case, 1eave,
please,. .

MISS HEINY: Your Honor, the People Presume
the defendant waives a readlng of the complaint.

MR. MbGINNITY "No, I'd 11ke to have the

THE COURT: You.would?

MR, McGINNIT?; Yes, Your Honor.

THE COURT:  The charge here is that 'a Detec-
tfve Kenneth Ellman of *the’WestcheSter'County

Society for Prevention of Cruelty to Children,

at ‘135 South Lexington Avenue in this City on . the
eighteenth day of“Novembef,'l979 at six P.m.. ' And
the charge is committing the offense of assault in

the second degree, a violation of Section 120 05
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son as follows:

_ 'At'the'date, time and Place I have mentioned,

THE COURT:  Qiqy. | |

MISS HEINY:  Your Honor, the PeopleAwould
request”thﬁt if the defendant has any Witnésséé B
that they e .. . e

THE COURT: 1 have taken care ofthat, Miss.




I put

Gilbre

been first ‘duly sworn, hereby testified as follows:

and ke

~hear y

Lexing
DIRECT EXAMI
MISS HEINY:

>0 o

Q

between right and wrong?

A

Q
A
Q

Direct - Gilbreath | " & .

What is your date of birth, Charrise?

- Yes,

Do you know what it means to tell avlie?

Do you understand what it means -to testify

e o ——— e ettt st e b
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them all out. , ,

MISS HEINY: I'd like to call Charrise

ath. B

CHARRISE GILBREATH, having

THE COURT: Give our stenographer your name

ep your voice up so the People out thefe can
ou.. ,

THEWITNESS: Charrise Gilbreath, 135 South

ton Avenue. | o

NATION BY

Charrise, how old are you?

Thirteen.

June 28, 1966.

Okay, Charrise, do you know the difference

Yes.




under oath?
l,'A
Q

Direct - Gilbreath ' o)

e ettt e st

Ahem; yes, I do

| Okay. Draw1ng your attention to the eigh—

teenth of November, 1979 at about six p.m., could you

tell the Court what, if anythlng, you were doing?

A
Q
A
Q
A
Q
A

Q
A
Q
A
Q
A
Q
A
Q

vision?

4

Flrst I was watching telev181on

You were watching television?

}Yes.

Where were you watching television?
In the livingroom.

In the livingroom of. your home?

_Yeah,

Okay, and what is the address of your home?
135 South Léxington Avenue.

Is that in White Plaing?

- Yeah,

Was there anybody'else in the home? .

Yes,

" Who was there?

My sister, brother and my father.’

What'happened after you were watéhing tele~




I went in the back because T forgot to put

water in the raviolis to make the sauce.  Then I went
back to get some - and he saig, "Can't you say !ex-
cuse me''? And Isaig, "Excuse me", and I put the water

in, Then I don'e know what happened after that, I

Q. . Okay, What happened after he hit you with

the rag? ‘ S
A He hie With the belt.

Q Okay, When you say "he", who are you referr?
ing to? | | | |

A My-father.

Q _ WhQ is your father; whaﬁ-is his name?

Av Sam Chapman, » » | "

Q . Do you see the man that hit you with thé Eel ~

.in coﬁrt'today?

4
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A Yes,
Could ‘you Point~to hinm, Please?

A Right thefe."(pointing)

MISS HEINY: 1g like the record to refleet

belt and he hit ge.
Q  How many times did he hit you?
A1 don't know; I don't remember.
Q Did he hit youAmore than once?
A Yeah; A
Q Wheré did he hit yoy withthe belt, Charrige?
A On my arms.
Q

On your arms. Did you have any injury as 4
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What kiﬁd of injury did you have?

A scar. |

Did you receive any medical attention?

Yeah, I went to;he hospital and:got stitches.
What hospitalidid yougo to?

-White PLains.

Yo Rl Sr.- N Sre R )

_ White Plains ﬁospital. What did they do
there? - A |

They gave me stitches.
- How many?

Fifteen.

o oo .

Do you have any marks as a result of this
injury? ' |

Yes.

What kind of mark do you have?

“A little scar.

You”ﬁave a scar?

Yes, |

" On which arm is thevscar?

The left,

o > o » o > o >

The left arm. Okay, Charrise, thank ydu.‘
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‘THE COURT: Can I see that?
THE'WITNESS:f (Indicating)
THE COURT;' Stand up, miss, so the gentlemen
can see,. |
THE WITNESS: I can go?
THE COURT: No, not yet.
Your witness.
CROSS EXAMINATION BY
MR. McGINNITY:

Q Charrise, actually Sam Chapman is‘your step
father; is tHat not so? He's your step father/
A‘ Yes.. :
| Q- And how long before this happened had Sém

been living with you in your house?

A I forgot; I don't know, I wasn't counting;
Q Several years?
A Several years.
Q- Was it a long time?
A Abem.
Q That he lived with you?
A Yes. '
*Q And yéur mother?
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Ahem,

A
. Q And they are married; aren’t they?
A Ahem, V
Q Your: mother is. marrled to Sam Chapman, isn't
she?
A Yes,
Q Does Sam work every day?
A Yeah, except Sunday.
Q Where does he work?
A I don!t know. Before he worked at a diner,

Now he works at North Castle.

Q That's a diner too; isn't ic? -
A Yes. |
Q Aren' t they owned by the same people; the one

diner and the other?

A 1 don't know.

Q You don t know, .okay. And is he working

there now presently, to your knowledge?

A As North Castle,

Q Yes.

A Yes. |

Q And do you know if Sam gives money to your




-mother?
A Yeah, he does.
Q And prior to this incident, had Sam ever hurt

you before?

A ,No3

MISS HEINY: I'm going to object, Your

Honor. That is beyond the scope of a félony hear-

ing. ‘
.THE COURT: Sustained, as to the last ques-
tion. o ' |
MR. McGINNITY: 'As to whether he ever hit he:
previously? o o

s THE’COURT: Do you object to that too?
MISS HEINY: I do. It is beyond the scope of
my direct. . ‘ o
~ THE COURT: What do yousay to that?
MR, MbGINNIT¥;A The point is §he put in a
very short case regarding -the injury.  Intent"

1s a part of this case; the intent of the defendant

to injure the child, That'é obviously part of. the

crime.
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through the testimony of the complalnlng witness

That it's not my fault that the District Attorney

.have shown that he may have caused injury to the

THE COURT: Right.,

MR, McGINNITY If we can show that he never
-- part of our defense here is to show that there
Was no intent to injure her.  Any prior incident
that had occurred with this Chlld prior to the in-

cident that 1s being charged would indicate that

he's habltually hltting and abusmng the child, --
THE COURT: And if he didn't it is negative

intent.
MR. McGINNITY: No, that's not my posmtlon

My positlon is to show that he has ~= .my position

toshow that he never hurt this chilg prev10usly

did not bring out any facts, prior facts that may

child,
THE COURT: I'm going to sustain the objection.

[}

It is irrelevant.
MR. McGINNITY: Your Honor, it is not irrele-
vant. - :

' THE COURT: It ig irrelevant,




- MR. McGINNITY: It may show he had no intent
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to hurt the éhild. Would you take it subject to

connection?

Q
A

Q

THE COURT: No, sorry. T made my ruling,
MR. McGINNITY . Exception,
THE COURT: Exception granted.

Charrise, . are you afraid of Sam?
No.

Now when this incident occurred, had you

come home from school; is that what happened?

A

Q
R
Q

at the time?

A
Q

previous to
A

Q
A

pole.

No, there.wasn't no school that day.

- There was no school?

It was Sunday,

It was a Sunday. yas your mother working

Yes,
And had you injured yourself Previously,
this action? Hag you hurt your arm?

It was brdke.

How did that happeﬁ?

I was in the laundramat and I fell ofs the

o
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Q . You did what? :
A Fell off the pole trying to get Something for
ny brother and sister,
Q  Is this a‘public ladndramat'here in White.
Plains? R |
A Yes._r

Q When did ‘that happen?
A I don't know,

Q Did it happen g month before this incident;

& month or two months before?

A It was . let me == yhen's Halloween?

That's when it was,

The end of October. It happened op Halloween/?
Yeah.

Q.
A .
Q  And you say you broke your arm?
A Yeah, my wrist,

Q

‘Was it the Same arm that thig scar is located

on?

A Yes. .
~ Q Is that your left arm?
| A Yes ..
| Q And did yoyu receive medical attention for tha
-' 4
S
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~broken arm? Did a doctor treat you?

A Yes.
Q . Did he put a cast on yoﬁr arm?
A Yes.

Would you stand up, Charrise, and show the
Court where that -- at the time on November 18, 1979 =+
where that cast extended; from where it went, from where

to where?

A About here.
Q. Indicating below the elbow?
A Yeah, | :
Q And did it go ail the way around ﬁhe arm?
A . Yeah, at first and then it was cut off. -
Q It Qas cut off?
A .Half‘of it.
Q Half of it was-cut off; the arm started to
heal; is that correct? |
A . To. |
- Q What is correct?
A ‘_ Because I went in the hospital because I had

a tumor and so he had to take the tumor out.

4Q So he cut ‘half of the cast off?
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A Yeah.
Q Now, was the cast sharp in -- was there an

edge on the cast?

MISS HEINY: Your Honor, I'm goiné ﬁo object
to this line of questioning, - I've allowed defense|
couﬁSel a little 1ati£ude.

THE COURT: TIf there is a preexisting injury
it could have been as a result of that injury?

MR. MeGINNITY: 1In all fairness to the Court,
we are not éttempting to show there was a preéxist-
ing injury to the exact pPlace where the injury
occurred. We are attempting to show that a cast
was placed upon the arm because of a prior existing
injury on the same arm where the injury complained
of océurred and we are attempting to- show, and I‘m

‘attempting to 1a§ a foundation here in fairness

to my advéfsaxy; to show that the cast itself might
have caused the injury.  That's the purpose of the
question. ' |

THE COURT: It is okay; go ahead.

Q- Would you ‘show the Court again, could you
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~ gtand up, please. Would you.pull your sleeve Up all the
way, Honey - When they cut the cast off, would you please

show us ‘where that cast was7

A (Indxcatlng)

Q Are you 1nd1cat1ng below the area of where‘the
scar is? |

A ~ Yeah.

Q Okay, thank you.

THE COURT: Let me getit straight. Where
was the whole cast driginally7
THE WITNESS: The same place 1 had it.

THE COURT: “The cast was never extended furthe

-—0’—.“.“.——-—"»—.@-—-‘

than below the elbow?

AR

.. THE WITNESS: No.

'THE COURT: Where was it after?

© THE WITNESS: Below the elbow.‘
THE COURT: What did they cut, miss?
THE WITNESS: The top of the castv
THE COURT: So movw it became half as big?
THE WITNESS: Yes. |

THE COURT: It is still pelow the elbow.
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Q Now, was there any part of the cast up here
that was sharp in any way? | |
A The end of it,

Q The end of the cast,

MR. MeGINNITY: Your. Honor, at thisg ‘time I

ask the District Attorney to Produce the statement

of the witness, Charrise, the written Statement,
THE COURT: Okay. |
MISS HEINY: T would like the record to re-
flect that I'm handing up to the Court and to the

defense attorney copies of the statement wrltten

given by the witness, Charrise Gilbreath, for the

purposes solely of cross examlnatlon

Q Now Charrise, I show you the last page of the
,handwwrltten Statement and ask if that is your prlnted

name, if you printed that name at the bottom of that state»

ment ? 4
A Ahem,

Q That' S your name; that's your signature Print-

ed? Now T ask you, Charrise, to read from the middle of

theﬁftatement.where it starts, "ag soon as'",
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A Where at?i

Q Do you see where‘it'says, "as soon''?

A Yes. | |

‘ Q Could you read that down to the end of the

page? |

A To myself?

No, would youread it out 1oud to the Court

so the Judge can hear the statement. 1

A nAs soon as I said”‘ -- |

Q "§lowly and loudly, Charrise, so we can all \
hear. ' . g

| A nps soon as I said that, Sam took his belt 3

off his pants and started hitting me with the belt so 1

started walking towards the hallway while he was still

: |
hitting me and Sam wWas grabbing my cast with one hand and

hitting with the other". Go ahead?
Q Go ahead..
A "I then toid Sam that he might break my arm |
again but Sam didn‘t care. He jus;'kept on hitting me H
‘ \

oﬁ the neck and arms and -shoulders. v‘He then pﬁshed me

into my room','and that's 1it.

Q Okay, Charrise. Thank you.
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MISS HEINY: 1 object to that .

~THE COURT: we haven't established that the

cast she was stil] wearing --that she was sil1

wearing the cast,

MR. McGINNITY: © 7 beg Your pardon.

Was your cast still on at that time?

Yes,

>0

MISS HEINY. I'm going to object, Your ‘Honor,

The witness cannot testify to what could have

POSsibly caused the injury, 1t 1s speculation op

S 2001

her part.

THE COURT: I'11 overrule that., 1I'11 allow
it, ' '
Q Is it possible that when Sam - do you

» Charrise. 714 it‘possib11

14
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were in the hallway that the edge of the cast cut your
arm, ‘is that possible? ' .

A I don't know, I don't know.

Q Do you in fact know whether it was the cast

or it was the belt that was hitting you with that cut

your arm?
A No.
Q Do you know how your arm became cut?
A No.

MR. McGINNITY: i‘have no further questions,
" Your Honor. o
REDIRECT EXAMINATION BY
MISS HEINY:

Q Charrise, I just have a couple of questions,
After you were 1n the bathroom wiping your arm after he

hit you with the rag, did the defendant hit youwith

anythlng?
A After? ,
Q After he had hit you;with the rag.
A Yeah, the belt. o
3 Q He hitlyouwith the belt. And yéu‘testifiéd

before he hit you more than one time with the belt,
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Q

Yeah.

And he hit you on your left arm?

Yeah,

And I belieéve inthe statement that you had

just read you had also said that at one time he hit you

‘very hard and you saw ybur arm was bleeding;{is'that‘

right?
A

Ahem.

MISS HEINY: I have no further'questions.

* THE- COURT: Was,yéur arﬁ‘bleeding before you

were hit with the belt?

THE WITNESS: I don't know.
THE COURT: Youdon't know. = Was it bleeding

when you were wiping with the rag?

THE WITNESS: . No.

' “THE COURT: It was not?

THE WITNESS: No.
MR. McGINNITY: May I ask a few on recross

examination?

THE COURT: Yes.

RECROSS EXAMINATION BY

3

MR.- McGINNITY:

Redirect===Gilbreath ——— == ' 22cte.
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Q  Charrise, the rag bus iness was a dish towel
that he had hit you with in the beginning; is that whatr
you testified to? -

A - Yeah. |

Q Didn't you also testify that he was‘hitting
you on both'arms with the belt? '

A Yeah; he was.

Q Were you bleeding or injured in any part
of your body except for the one --

A o No.

MR. McGINNITY: No further questions, Your

Honorl

| THE COURT: Thank you. You can step down,

| Miss., | ‘
‘ (Whereupon, the witness was excused at this-
time) | |

MISS HEINY:‘ Your Honor, at this t;me pur-

- suant to Section 180 and 190.30 of the Criminal
Procedure Law, I'd like to .offer into evidence the
Medical Records of Charrise Gilbreath from White
Plaips Hospital dated Novémber 18, 1979. |

. !
MR. McGINNITY: 1I.object to the offer of this|
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Theréfs history in there, Your Honor, which from
statemeﬁts that is‘clearly hearsay.“ I have no
objection with regard to the diagnosis only but

With fegard to the Statemént propertedly made at

the time the child was admitted, not admitted but

treated at the hospital, I object to that portion.
of the record and ask that it be excluded.

THE COURT: You better come up and show me
what you are talking about. I don't see ltf

(Attorneys approached the bench)

THE CQURT: Objection overruled;}‘Thiswis é
complaint made by the patient and the patien; is
he;e‘and you can cross examine and ask her.

MR;’McGiNNITY: I can't cross examine the -
person who wrote the report.

iTHE COURT: But you can cross examine the".
Patient who allegedly made the statement., The
person who wrote .that down is Just a scrlber,
that's not hearsay |

- MR, McGINNITY: I'm not attempting to con-~

trovert the record by the statement of the patient

3 I'm trylng to indicate that the record is improper
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because it deals with the history portion of what

the patient may or may not have said to the person

who made the report. I can't cross examine that
persori.” The report is clearly inadmissable as to
the history.

THE COURT: I don't agree,'Ifm sorry. Over-
ruled.

MR. McGINNITY:. Exception.

THE COURT: Granted.

tHospital Record so marked as People's Exhibit

#1 in evidence)

-MISS HEINY: The People would call Detective

Kenneth Ellman.
KENNETH . E L'L M A N, having been
first duly sworn, hereby testified as follows:

'DIRECT EXAMINATION BY

MISS HEINY:
Q . - Detective Ellman, how are you employed?

A - I'm eployed as the Chief of Detective of the
Westchester County S.P.C.C. | |
Q What is the nature of your employment?

A . VWhat did you say? .

-
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Q What is the nature of your employment?

A I iﬁvestigate crimes against children and
allegations of abuse and neglect.

Q What is your status?

A I'm a peace officer under the Criminal Pro-
cedure Law 120.30. |

Q :-Drawing your attention to the night of Novem-
ber 18, 1979 at approximately 7:30, did you have occasion
to respond to White Pléins Hospital?

A - Yes, I did.

Q. | What'was the purpose of your response to
White Plains Hospital?" |

A R We had received a cpmplﬁiht that a child had
been abused and that we responded for investigation.

Q . Who did yoﬁ see at White Piains Hbspi;al?

A I entered the Emergéncy Room and spoke to the
physician on duty and the hurse on duty who_informed us
as to who the victim was. |

Q And when you speak of the victim, who are you
speaking of?

A I'm Speakiﬁg.of Charrise Gilbreath.

§ Q Did you see Charrise Gilbreath at that time?




A

Q
breath? |

A

Q
A

Q .
A

A
Q
inflicted?

A

Q
A

Q

..Direct - Ellman
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Yes, I did.

Did you observe any injury on Charrise Gil-

'Yes, I did.

What was the nature of .that injury?

The nature of

She had received numerous

tion; I believe it was in

Which arm was

If T may just

the injury was on her arm,

stitches and she had a  lacera-

excess of two inches.
that?

check my notes.

THE COURT: ers, you may.

Left arm.

Did you comé to know how these injuries were

I questioned the Chlld and she 1nformed me

how they were inflicted.

And what did the child tell you?

The child told me that her stepfather Sam

Chapman had assaulted her with the belt repeatedly caus-

ing these injuries on her left arm and other iqjuries.

Did you have occasion to speak to this person
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that she indicated caused the injury? -

A Yes, I did.
Q | Do you see that person in'court~today?
A Yes, 1 do. |
Q Can you p01nt that person out for the Court,
please? '
A (pointing)

MISS HEINY: ALet‘the record reflect that
Detective Ellman indicated the defendant.

THE COURT: Yes.

Q You indicated that you had spoken toO the defen-
dant. , |

A Yes, 1 did gpeak to the defendént.

Q Wwhat did you éay to the defendant?

A | When I spoke toAthe defendant, I 1mmed1ate1y

read him his Miranda warning-before 1 questioned him in

any capacity. - After readlng this warning to him, T ex-

plained o him the reason why 1 was. present and discussing

this matter with him. \
Q | What spec1f1cally did you say to the defendan1°

A 1 read him Miranda warning off the yellow car

.»4.—-_,____.__.....——""'
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¢ suppliéd to our department by the Division of:Criminal
Justice Services and I advised him that he did not have
to speak Withkus, that if he does speak with us he may
stop speaking to us at'any time he wishes, that he's
entitied to an attorney. That if he cannot afford an
attorney, the Court will appoint one‘for‘him free of
charge. ‘ | |
After explaining these different rights to him, I
‘asked if he understood them. | He said,he’did. Then I
asked does he still wish to talk to us and he said he
does.
Q Where did this conﬁersation take place? -
I originally met withkMr. Chapman in his
home. | |
Q What .if anything did Mr. Chapman say to you
relatxve to Charrise Gilbreath?
A Mr. Chapman advised me ‘that he had struck the
child with a belt and he produced the belt and surrender-
~ed it to'me. '
\ ~ Q And where was this?
A This was in his home in White Plains'whéfe he

¥esides and where the child resides.




Ellman - ' ' 30

MISS HEINY: f have no other questions.
MR.'McGINNITY: I ﬁave no questions, Your
Honor. | "
THE COURT: Okay, tﬁank you, Officer.
(Whereupon, the witness was excused at this
time)
MISQ HEINY: The People rest, Your Honor.
THE COURT: DéAyou want to make any motions?
MR. McGINNITY: Yeé, Your Honor, I'd like
to make a motion. | |
I'd like to make a motion to dismiss the
complaint against the defendant on the grounds that
" no reasonable connection has been made out bythe
People regarding how this injury to the child took
place: In effect, the child testified during her
bfief»testimony ﬁhét number one, she did not know
how the incident took place, although she did tes-
tify and there is no issue here before the Court
that the child was struck with a belt.
A - I submit to the Court’that it is highly un-
likely and there is?no evidence on the record to

4 show how,a.leather belt could_have caused such an

injury.
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However, to the contrary, when I asked the
child(on cross examination where in fact the cast
that she‘said‘was on her aim could have caused the
injury, shé said she did not know but she did tes-
tify that the edgévof.the cast which was directly
‘below where the injury took pléce Waslsharp; had
a sharp‘edge‘ﬁpon it. In addition to‘that, sheﬁ
testified that the cast that the -defendant grabbed
her by ;he arm in the hallway and apparently when
he was going after her, this was apparently’ata
time after he had hit her with .a wet towel.

| ‘We only know that he hit her several tiﬁes,
: acéording to fhe testimony, with a belt but. we do
kﬁow that there is a strong possibility thatlthe
injury may have been causéd by thg cast on the arm.

I submit to the Court that the complaint in
order to show a reasonable connection between the
injury and the complains .as formed by the People
_must show thét apparently the belt which was --
obviously was hittinglthe child“-- ‘which caused
thiS‘injury and in fact if that were the case,:

that he had intent to cause such a severe injury

to the child.
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The reason we' are here today is because the
injury is a severe one, Obviously, flfteen

stitches or seventeen stitches, whlch ecer it was,

is a severe injury and there is no.excuse for it,

However 1f the intent of the defendant was not to
cause this severe 1n3ury but in fact to correct

the child for what we don't know, because the re-

cord does not disclose that, then in fact there .

Was no intent to an assault in the second degree

but-in fact what it was was an intent by the defen-

dant to correct the child,

The Court does not.have sufficient evidence

to go forward here to indict, to refer this matter

to the grand jury based upon the very small amount

of testlmony that the D A. has thought proper to
‘present here today and. for these reasons, I ask the
Court dismiss the complaint,

THE COURT: Motion denied.

Do you intend to have your client testify,

- ' - sir?

MR. McGINNITY: No, Your Honor.
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THE COURT: The defendant

‘is held for the
grand ju;y and bail is‘confinue

d.
Thank you. -

dedkedke ; Hek

accurate
by me,

Proceedings taken
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